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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 
 

 

 1.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS. HASSAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY PACIFIC FINANCIAL CA LLC, et al. 
* TENTATIVE RULING: * 
 
The Court continues this motion to October 11.  Although the Court has done considerable 
work in analyzing this motion, it lacks time to finish and post a tentative ruling by today. 

  

mailto:dept12@contracosta.courts.ca.gov


CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   10/04/19 

 
 

- 2 - 

 2.  TIME:  9:00   CASE#: MSC17-00799 
CASE NAME: SCHMIDT VS. ROBINSON 
HEARING ON MOTION TO CONTINUE TRIAL DATE 
FILED BY ZACHARY SCHMIDT, JULIA SCHMIDT 
* TENTATIVE RULING: * 
 
Counsel to appear (CourtCall OK) to discuss trial dates.  Defendant has not stipulated to 
moving the trial date but has not opposed it.  The Court notes for counsel’s reference that at 
present it has another trial scheduled for the prior week, which appears likely to preempt this 
trial date in any event. 

  

 3.  TIME:  9:00   CASE#: MSC17-01439 
CASE NAME: BUTTERWORTH VS. TRILOGY 
HEARING ON MOTION FOR SUMMARY JUDGMENT, OR SUMMARY ADJUDICATION 
FILED BY BLUESTAR RESORT & GOLF MANAGEMENT 
* TENTATIVE RULING: * 
 
Defendants move for summary judgment in this negligence case.  The motion is granted on the 
basis of the release language. 
 
Plaintiff was a client in an exercise club, and was being led in weight-loss exercise by defendant 
Agredano.  Agredano had plaintiff perform some lunging exercises.  Agredano did not instruct 
plaintiff to place her foot on the most appropriate piece of equipment for the exercise, namely an 
exercise block or step.  Instead (plaintiff’s evidence contends), Agredano had plaintiff rest her 
foot on the outer surface of a treadmill, an inappropriate surface for a number of reasons.  
(Defendants do not concede that this was negligent, but their present motion effectively 
assumes that a jury could so find.)  Plaintiff slipped and injured herself. 
 
(There is a second plaintiff, the husband of the first suing for lack of consortium; but both parties 
correctly treat his claim as dependent on the wife’s claim and therefore standing or falling with it.  
For simplicity the Court will speak simply of plaintiff in the singular.) 
 
Defendants are the trainer and the operator of the exercise facility.  They contend that summary 
judgment should be granted on either or both of two grounds – (1) an express release, and 
(2) the doctrine of primary assumption of risk.  The Court is not necessarily convinced by the 
second ground, but grants the motion based on the first. 
 

A Release of Whom? 
 
Plaintiff argues that it doesn’t matter what the release form does or doesn’t say, because the 
release doesn’t release the present defendants.  Frankly neither the underlying paperwork, nor 
the documentation for and against this motion, are very crisp or precise on this critical detail.  
Looking at the record as a whole, however, the Court is satisfied that the release does apply to 
the present defendants. 
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The defendants sued in this case are Blue Star Resort & Golf Management, LLC, and Adriana 
Agredano (aka Adriana Tolman).  It is undisputed that Agredano was the personal trainer 
actually working with plaintiff at the time of the accident; if there was any negligence involved, it 
was Agredano’s negligence. 
 
Plaintiff’s complaint is clear in alleging that the accident occurred at Delta Athletic Club.  It 
alleges that “Defendant Bluestar Resort & Golf Management, LLC owns and/or operates Club 
Los Meganos, which includes Delta Athletic Club.  Plaintiff is a member of Delta Athletic Club 
and was receiving personal lessons from Defendant Adriana Tolman, an employee of Delta 
Athletic Club.” 
 
There are two documents containing the subject release language in substantially identical 
terms. 
 
Chan Exh. D is an untitled one-page document with the logo of Delta Athletic Club at the top 
and the logo of Club Los Meganos at the bottom.  Textually, it contains no recitation at the top of 
the document stating who the contracting parties are.  At the bottom, under the heading 
“WAIVER AND RELEASE OF LIABILITY”, includes three sentences.  The first one states:  
“Trinity owner/ Vineyards at Marsh Creek Owners, Association, and personal trainers” urge a 
physical examination.  The second sentence recites the “participant’s sole risk” point, but does 
not identify anything about who the provider, owner, or releasee might be.  The third sentence is 
the formal release:  “Trilogy and it’s [sic] trainers shall not be liable”, etc. 
 
Chan Exh. C is a several-page intake form for when plaintiff joined the club.  Its initial heading is 
“Trilogy Health History Form”, with “location” handwritten in as “Vineyards”.  There is no further 
information concerning the identity of the provider until the “WAIVER AND RELEASE OF 
LIABILITY” paragraph at the end, which is mostly identical to the language in Exh. D.  The first 
sentence, urging a physical examination, reads “Trilogy owner / __________Property 
Management, and personal trainers”, with the blank not filled in.  The release sentence again 
identifies “Trilogy and its trainers” as the persons not liable. 
 
The Reger Declaration (attached to the Chan Declaration) states: 
 

Trilogy at the Vineyards (d/b/a Trilogy), referred to in Exhibits 1 and 2 to the 
Deposition of Plaintiff Valerie Butterworth [i.e., Chan Exhs. C and D], is a gated 
resort community located in Brentwood, California.  Club Los Meganos is the 
heart of the community, with dining, sports, pools, and spa.  The Delta Athletic 
Club is also an integral part of Trilogy – it is the fitness center within Club Los 
Meganos. 
 
BlueStar Resort and Golf provides managerial services – clubhouse operations, 
spa operations, employment services, etc. – to Club Meganos [sic], including 
Delta Athletic Club. 

 
As the Court commented, none of this is very precise.  The Court still doesn’t know, for 
example, if “Delta Athletic Club” is actually a corporate entity of any kind, or just a dba for a 
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fitness center operation; and if it is a dba, for whom exactly?  Neither the documents nor the 
testimony says. 
 
Be that as it may, however, the Court is satisfied that the release documents are intended and 
were understood to relate to the actual operation of this precise fitness center, and more 
particularly to the activities of its personal trainers including Agredano.  It’s not as if there were 
two fitness centers potentially involved and confusion over which one is at fault or being sued; 
nor is there any competing entity that could arguably have employed Agredano as a trainer.  
The complaint says that Agredano was an employee of Delta Athletic Club, which was owned 
and/or operated by Bluestar.  The releases say they operate in favor of “Trilogy and its trainers”.  
There are no other trainers to whom this could be referring.  Moreover, one of them expressly 
includes the logos of both Delta Athletic Club and Club Los Meganos. 
 
While the forms are no more precise than the complaint in identifying the precise corporate 
entities and ownerships, therefore, there is simply no plausible basis on which a reader 
(including plaintiff herself) could possibly have understood these release forms as covering 
anyone other than the personal trainers working at Delta Athletic Club (whether that was the 
formal employing corporation or not), including Agredano when she performed the services 
alleged to have caused this accident.  It is plaintiff, not defendants, that is trying to take 
advantage of hypertechnical distinctions among the corporate entities involved – though the 
Court must observe that plaintiff is being no more precise than anyone else here about who’s 
who and what’s what. 
 
This case is thus unlike the authorities plaintiff cites, where the releases made it clear that they 
were releasing only parties A and B, but not releasing clearly identifiable and distinct parties C 
and D.  In Moser v. Ratinoff (2003) 105 Cal.App.4th 1211, 1217-18, the release covered event 
holders, sponsors and organizers, but therefore did not protect a fellow competitor.  (The court 
nevertheless affirmed summary judgment on primary assumption of risk.)  In Westlye v. Look 
Sports (1993) 17 Cal.App.4th 1715, 1727-30, the release protected the ski rental shop but not 
the distributors of the allegedly defective skiing equipment.  Conversely, in Zipusch v. L.A. 
Workout (2007) 155 Cal.App.4th 1281, the release did reach the defendant, but it protected it 
only against negligent acts of third parties (such as fellow guests). 
 
Here, there are no distinct A, B, C, or D.  The release covered the personal trainer and whoever 
was employing her, whether that employer was identified with precision or not. 
 

The Scope of the Release 
 
The release language in this case read: 
 

All exercises, including the use of the free weights and use of any and all 
machinery, equipment, and apparatus designed for exercising shall be at the 
participant’s sole risk.  Trilogy and its trainers shall not be liable to member for 
any claims, demands, injuries, damages, or actions arising due to injury to 
participant’s person or property. 
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As defendants note, similar language has been upheld to shield an exercise facility or gym from 
injury to a customer.  E.g., Sanchez v. Bally Total Fitness Corp. (1998) 68 Cal.App.4th 902; 
Lund v. Bally’s Aerobic Plus, Inc. (2000) 78 Cal.App.4th 733; Grebing v. 24 Hour Fitness USA 
(2015) 234 Cal.App.4th 631 
 
Plaintiff argues, however, that the failure of this provision to refer specifically to “negligence” by 

that term takes this case into the principle that a release not referring specifically to negligence 

will (sometimes at least) be construed to release only liability for passive negligence, not active 

negligence.  The argument finds some support in the case law.  E.g., Fritelli, Inc. v. 350 North 

Canon Drive, LLP (2011) 202 Cal.App.4th 35, 48-49; Burnett v. Chimney Sweep (2004) 123 

Cal.App.4th 1057, 1066. 

 

If the release language is to be construed that way here, this motion must be denied.  Neither 

party cites to any useful case law in elucidating the active/passive distinction here; but 

defendants affirmatively disclaim any theory that they are entitled to summary judgment 

because Agredano’s alleged negligence was only passive, not active.  This might find support, 

for example, in the allegation that Agredano did not merely fail to warn plaintiff not to put her foot 

on the treadmill, but affirmatively instructed her to do so.  (Plaintiff, however, makes no 

argument that there could be “gross negligence” here sufficient to invalidate the release as 

against public policy.) 

 
As plaintiffs point out, though, the construction of the release does not necessarily turn entirely 
on whether it does or does not use the “N word”, negligence; it is properly a matter of contract 
interpretation.  See Rossmoor Sanitation v. Pylon, Inc. (1975) 13 Cal.3d 622, 632-33.  And in 
that light, plaintiff’s case runs squarely into the precedent of the Sanchez case.  The plaintiff 
there sued for injuries from a fall in an aerobics class.  The release language used there was 
quite similar to the language here, and (as here) included no express mention of the concept of 
negligence, active or passive.  The court said: 

It is obvious that patrons of health clubs sign release and assumption of risk 

provisions in contemplation of injuries that occur in the course of using the 

facilities for the primary purpose of exercising and using exercise equipment.  

Therefore, the injury suffered by plaintiff in the present matter is one reasonably 

within the contemplation of the parties.  In fact, plaintiff offered no evidence to the 

contrary and admits that she read and signed the contract and knew that she was 

signing a contract.  Her work experience clearly indicates that she had the 

capacity to understand the significance of the exculpatory provisions of the 

contract.  In plaintiff's separate statement of facts she concedes as undisputed 

"[p]laintiff was aware she was entering a contract when she signed the 

agreement.  Her work as senior real estate officer entails dealing with contracts. 

[¶] As part of the agreement between plaintiff and defendant, plaintiff agreed that 

‘Accidents/Injury: The member agrees that all exercises and use of the fitness 

centers are undertaken by the member at the sole risk of the member, and that 

the fitness center shall not be liable for any claims for injuries and damages 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   10/04/19 

 
 

- 6 - 

whatsoever to person or property of the member or of a guest of a member 

arising out of or connected with the use of the fitness center.  [M]ember agrees to 

indemnify and to hold the center and its employees harmless from all claims by 

or liability to member or member's guest, except for the claims arising out of the 

center's knowingly failing to correct a dangerous situation brought to its 

attention.'" 

We cannot fathom how plaintiff can argue that she has not released Bally's and 

assumed the risk for her injury.  Her contention that the absence of "[s]ome sort 

of verbiage, specifically describing in some adequate fashion the negligence of 

the defendant" renders the release invalid is nothing more than her insistence 

that the term "negligence" or the specific incident of active or passive negligence 

must appear in the provision.  That, however, is not the law.  "While it is true that 

the express terms of any release agreement must be applicable to the particular 

misconduct of the defendant (Prosser & Keeton on Torts (5th ed. 1984) § 68, pp. 

483-484), that does not mean that every possible specific act of negligence of the 

defendant must be spelled out in the agreement or even discussed by the 

parties."  (Madison v. Superior Court (1988) 203 Cal. App. 3d 589, 601.)  Here 

the specific activity is sufficiently described by the terms of the release and 

assumption of risk provision by reference to "injuries ... arising out of or 

connected with the use of the fitness center."  Bally's has aptly noted that: "[w]ere 

the word 'negligence' not read into the waiver and release clause, it would be 

impossible to imagine what appellant was releasing respondent from, as 

appellant would already be unable to hold Bally liable for injuries not involving 

Bally's negligence." 

Whether a contract provision is clear and unambiguous is a question of law, not 

fact."  'Where, as here, no conflicting parol evidence is introduced concerning the 

interpretation of the document, "construction of the instrument is a question of 

law, and the appellate court will independently construe the writing."'"  (Allabach 

v. Santa Clara County Fair Assn. (1996) 46 Cal. App. 4th 1007, 1013.)  We find 

that the release and assumption of risk provision is clear, explicit, and 

comprehensible in itself and when considered and read in whole with the entire 

agreement. (See Paralift, Inc. v. Superior Court (1993) 23 Cal. App. 4th 748, 

755.)  Therefore, plaintiff's cause of action is barred by the terms of the 

agreement.  

68 Cal.App.4th at 68-69.  Here, too, although the release doesn’t speak specifically of 
“negligence”, it is unambiguous in stating that any use of the equipment “shall be at the 
participant’s sole risk”, and the facility and trainers “shall not be liable to member for any claims, 
demands, injuries, damages, or actions arising due to injury to participant’s person or property.”  
As in Sanchez, it is difficult to see what plaintiff would have been releasing if not claims for 
negligence. 
 

https://advance.lexis.com/search/?pdmfid=1000516&crid=3086afe6-0375-437c-8439-d1a66b06158c&pdsearchterms=68+cal+app+4th+68&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Lf6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=3086afe6-0375-437c-8439-d1a66b06158c&pdsearchterms=68+cal+app+4th+68&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Lf6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=3086afe6-0375-437c-8439-d1a66b06158c&pdsearchterms=68+cal+app+4th+68&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Lf6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=3086afe6-0375-437c-8439-d1a66b06158c&pdsearchterms=68+cal+app+4th+68&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Lf6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=3086afe6-0375-437c-8439-d1a66b06158c&pdsearchterms=68+cal+app+4th+68&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Lf6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
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Primary Assumption of Risk 
 
Defendants raise a second ground for summary judgment, namely the primary assumption of 
risk doctrine.  It has been squarely held that this doctrine can provide a complete defense to 
claims for injuries occurring during exercise at a gym or fitness center.  E.g., Rostai v. Neste 
Enterprises (2006) 138 Cal.App.4th 326 (affirming summary judgment). 
 
Whether that doctrine covers the specific conduct alleged here is a more difficult issue.  In 
Rostai the plaintiff suffered a heart attack at the end of an over-rigorous workout.  The court 
pointed out that pushing an exerciser’s boundaries is really the point of the enterprise of aerobic 
workout, and hence part of the risk assumed by the customer in entering into such a workout. 
 
But by contrast, in Kahn v. East Side UHSD I2003) 31 Cal.4th 990, a swim coach had a novice 
diver dive into a shallow pool without sufficiently instructing her on safe techniques for doing so.  
The California supreme court reversed a grant of summary judgment for the defense.  Although 
shallow diving is no doubt an integral part of the sport of competitive swimming, the court held 
that the trier of fact could find that the coach had elevated the usual risk above that inherent in 
the sport by failing to provide sufficient safety instruction.  “[T]he trier of fact properly could 
determine that such conduct was reckless in that it was totally outside the range or ordinary 
activity involved in teaching or coaching the sport of competitive swimming.”  Id. at 1013. 
 
In reaching this ruling the court drew two key distinctions.  First, it noted a key difference 
between duties arising between co-participants (as in Knight v. Jewett (1992) 3 Cal.4th 296), 
versus the duty that a coach or instructor may have to an athlete or trainee.  But on the flip side, 
the court drew a key distinction between the dangers inherent in learning that which one does 
not yet know – including the concept of pushing the trainee to try new things or push boundaries 
(as in Rostai) – versus the dangers creating by actually mis-training or failing to train the athlete 
in something he or she needs to be taught. 
 
The arguable analogy here to Kahn is that although having one’s foot slip during lunging is 
inherent in the exercise of lunging, it is not an inherent risk to have one’s foot slip because the 
instructor told the subject to use an inappropriate and unsafe piece of equipment.  That mis-
instruction, arguably, acted to increase the risk inherent in the exercise move. 
 
There is a wealth of conflicting case law illustrating the divide between these rationales, well 
explored in the briefs – but none of it close enough on point here to provide any really reliable 
guidance for decision in this case.  (E.g., Tan v. Goddard I1993) 13 Cal.App.4th 1528 
(instructing riding student to ride unsafe horse); Eriksson v. Nunnink (2011) 191 Cal.App.4th 826 
(similar); Bushnell v. Japanese-American Religious & Cultural Center (1996) 43 Cal.App.4th 525 
(injury in trying new judo move); Wattenbarger v. Cincinnati Reds (1994) 28 Cal.App.4th 746 
(instructing pitching student to continue throwing after injury). 
 
Accordingly, because the path to granting this motion is far clearer on the basis of the release 
and the Sanchez precedent, the Court declines to base its decision also on the second ground 
of primary assumption of risk. 
 
Finally, a note to plaintiff’s counsel:  Exhibit tabs go on the bottom, not the right. 
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 4.  TIME:  9:00   CASE#: MSC18-00080 
CASE NAME: WELLEN VS. WELLEN 
HEARING ON MOTION TO SEVER TRIAL 
FILED BY JESSE WELLEN, DUBLIN CREEK ENTERPRISES, LTD 
* TENTATIVE RULING: * 
 
Counsel to appear to discuss how this trial is going to proceed.  Although plaintiff objects to the 
motion as untimely, the Court had previously indicated it intended to engage in much the same 
exercise on its own authority. 

  

 5.  TIME:  9:00   CASE#: MSC18-00080 
CASE NAME: WELLEN VS. WELLEN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Counsel to appear.  Among the topics will be whether the rulings on summary judgment 
(Line 6) might affect the prospects for ADR. 

  

 6.  TIME:  9:00   CASE#: MSC18-00080 
CASE NAME: WELLEN VS. WELLEN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN SUMMARY ADJUDICATION 
FILED BY JESSE WELLEN, DUBLIN CREEK ENTERPRISES, LTD 
* TENTATIVE RULING: * 
 
Defendant Jesse Wellen and Dublin Creek Enterprises, LTD’s motion for summary judgment is 

denied.  Summary adjudication is granted as to cause of action 4, and otherwise it is 

denied.  

Plaintiff Blake Wellen (Blake) is suing his father, Jesse Wellen (Jesse), and the family car wash 

business, Dublin Creek Enterprises.  Blake is alleging that Jesse promised that Blake would 

inherit family business, but Jesse has changed his mind.  Blake claims there is an enforceable 

contract, and Jesse disagrees.  In addition, Blake is also suing because Blake’s employment at 

the car wash was terminated.  

Contract Claims (C/A 1, 2, 8, 9, 10, 11, 12 and 13) 

Defendants seek to dispose of the following contract claims: (1) Breach of Contract, (2) Breach 

of Implied Covenant of Good Faith and Fair Dealing, (4) Promissory Estoppel, (8) Intentional 

Interference with Contract, (9) Intentional Interference with Prospective economic Advantage, 

(10) construct Trust, (11) Injunction, (12) Equitable Lien and (13) Declaratory Relief.  These 

claims are generally based upon two different contracts: a succession contract and a 

compensation contract.  (It is not entirely clear how distinct these two contracts are from each 
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other, but it doesn’t matter much as there is no one cause of action asserted to rest on only one 

of them and not the other.) 

Succession Contract:  Prematurity 

Defendants argue the claim for failure to give the business to Blake after Jesse’s death is 

premature, and Blake must wait to sue until after Jesse dies. 

Blake’s principal claim is one based upon anticipatory breach.  The asserted contract is that if 

Blake came to work for the car wash, he would inherit the business when Jesse dies or retires.  

Here, Jesse’s lawyer stated in November 2017 that “Jesse Wellen’s position remains that Blake 

was never promised nor guaranteed any level of ownership, compensation nor a permanent 

job.”  (Blake decl. ¶26 and ex. K.)  In December 2017 Jesse amended his will, giving all his 

shares of the car wash to Blake’s siblings and specifically leaving no shares to Blake.  (Blake 

decl. ex. M.)  Jesse then fired Blake, which had the effect of preventing Blake from preforming 

under the agreement.  (Blake decl. ¶29.)  If there is a contract as Blake alleges, these actions 

would constitute repudiation and anticipatory breach of it.  These facts are sufficient to show that 

Jesse has anticipatorily breached the parties’ agreement.  

Defendants contend that Blake’s lawsuit is premature because he is suing to enforce his right to 

inherit property from Jesse, and Jesse isn’t dead.  Defendants rely on In re Marriage of Edwards 

(1995) 38 Cal.App.4th 456, to support their argument.  In Edwards an ex-wife attempted to 

enforce an order that each divorced spouse would maintain a will giving half their assets to the 

couple’s surviving children.  The court held that this claim was premature.  As the court 

explained, “[a]lthough a contract to make a will may be valid (Prob. Code, § 150), it ordinarily 

cannot be enforced until after the promisor's death, by imposing a constructive trust on property 

which the promisor left to others in violation of the contract, a remedy known as quasi-specific 

performance.”  (38 Cal.App.4th at 460.)  The court explained that in this agreement, the children 

would receive some portion of the husband’s estate when died, and not any specific assets.  In 

addition, the husband could have used up the entire estate and there was no way of knowing 

what the assets would left when he died.  (Id. at 461.)  The court also noted that the promisor 

has the right to use up all his assets during his lifetime “if not done in bad faith for the purpose of 

defeating the contract.” (Id. at 461.)  

In Westbrook v. Superior Court (1986) 176 Cal.App.3d 703, 712, plaintiff promised to pay his 

uncle a monthly payment if his aunt (with a trust fund) died before age 50.  In return, plaintiff’s 

uncle had promised to leave him everything in his will.  Later, the uncle refused to confirm he 

had made such a promise and said he would leave plaintiff nothing.  The uncle then bought a 

property using some of his money and some from the aunt.  Plaintiff filed a lis pendens on that 

property, arguing it was all of uncle’s assets and he was entitled to a constructive trust on the 

property.  The Court held that plaintiff’s claim was premature.  (Id. at 710-11.)  It explained that 

“during his or her lifetime the promisor has the right to consume the property for reasonably 

necessary living expenses in good faith [citations] and also has the right during his or her 

lifetime to dispose of his or her property, at least so long as that is not done for the purpose of 
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defeating the contract or, as is sometimes said, ‘in fraud of the contract’ [citations]; two, the 

specific property in which the promisee may claim an interest pursuant to the contract cannot be 

identified until the death of the promisor.”  (Id. at 712.)  The court also noted that the parties’ 

contract did not identify a specific asset.  (Id. at 712.) 

The key factor at play in Williams and Westbrook was that there was not a contract to deliver 

any particular, identifiable piece of property, but only a payment or a share in unidentified 

property.  In the absence of any particular property at issue, even with a repudiation it could not 

be determined that the asserted anticipatory breach would in fact be a breach when the time 

came, because the promisors were at liberty to dispose of all their property before death. 

That reasoning, however, does not apply when there is a specific, identified property supposed 

to be left after death, because on those facts the promisor is not at liberty to dispose of the 

promised property elsewhere during life.  In terms familiar from first-year contracts class, if a 

promisor promises to leave to the promisee all his real property he owns at death, but then sells 

it all off, he is not breaching the promise because he didn’t promise to have any realty at death 

and is at liberty to dispose of it.  But if he promises to leave Whiteacre to the promisee, he 

anticipatorily breaches the promise by disposing of Whiteacre or promising it elsewhere. 

Here, the car-wash business is a specific, identifiable asset and Blake seeks to inherit it based 

upon an alleged contract.  That makes it Whiteacre. 

The Court’s conclusion is bolstered by Brown v. Superior Court of Los Angeles County (1949) 

34 Cal.2d 559, 563-64.  There, the court stated that “[i]t is well settled that a person may 

contract to make a particular disposition of his property by will, and in case of a breach the 

promisee has several available remedies.  He may bring an action at law for damages.  

[Citations.]  Equitable relief in the form of "quasi specific performance" of the contract may be 

obtained where the remedy at law is inadequate and the promisor has failed to make the 

promised disposition of his will.  [Citations.]  It has also been recognized that the promisees of 

such a contract need not wait until the death of the promisor but may seek equitable relief 

against inter vivos conveyances made by him in fraud of their rights.  [Citations.]”  

Defendants point to Code of Civil Procedure § 366.3, which states that “a claim that arises from 

a promise or agreement with a decedent to distribution from an estate or trust or under another 

instrument” must be brought within one year after the date of death.  That is a statute of 

limitations, not a prematurity rule.  This section does not state that bringing a claim before 

someone’s death would be premature, and defendants cite to no cases applying this section in 

such a manner. 

Succession Contract:  Proof Under § 21700 

Defendants also argue that the alleged promise does not comply with Probate Code § 21700, 

which explains the only methods that can be used to show there was a contract to make a will.  

Defendants argue that none of the options exist here, but they do not explain why that is the 
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case or cite to evidence showing that none of the options could exist here. Without going 

through the list in detail, it suffices to note that one of them is by “clear and convincing evidence 

of an agreement”.  It remains to be seen whether Blake can show the existence and terms of his 

alleged succession contract at trial by clear and convincing evidence, or at all.  But that burden 

of proof is not a basis for rejecting the claimed contract on summary adjudication. 

Succession Contract:  Indefiniteness 

Defendants also argue that the succession contract is uncertain and indefinite.  “The terms of a 

contract are reasonably certain if they provide a basis for determining the existence of a breach 

and for giving an appropriate remedy.‘  “Where a contract is so uncertain and indefinite that the 

intention of the parties in material particulars cannot be ascertained, the contract is void and 

unenforceable.”’  [Citation.]”  (Moncada v. West Coast Quartz Corp. (2013) 221 Cal.App.4th 

768, 777.)  In making its determination, “the court must not hold the parties to some impossible, 

or ideal, or unusual standard.  It must take language as it is and people as they are.  All 

agreements have some degree of indefiniteness and some degree of uncertainty ….  Moreover, 

[t]he law leans against the destruction of contracts because of uncertainty and favors an 

interpretation which will carry into effect the reasonable intention of the parties if it can be 

ascertained.”  (Ibid., citations and internal quotes deleted.)  

In Moncada the defendant employer promised his employees “that if they stayed and continued 

to work for [the company] until the company sold, defendants would give plaintiffs bonuses that 

would be sufficient for plaintiffs to retire.”  (Id. at 777.) The employer argued that the promise of 

an amount sufficient to retire is vague and unenforceable, because it is an unspecified amount 

and subject to different interpretations.  The court rejected these arguments, finding the promise 

was clear and definite. (Id. at 777-78.)  

Defendants point to Jesse’s asserted statement where he asked Blake to come work with him.  

Jesse says he told Blake “that if he met [Jesse’s] expectations in terms of his work ethic, 

willingness to learn from [Jesse’] experience, dedication, motivation, initiative and 

entrepreneurial attitude towards the car wash, [Jesse] would leave the car to him in [his] will.”  

(Jesse decl. ¶5.)  Jesse later states that he considered this offer was a gift. (Jesse decl. ¶7.) 

There may be obvious problems of proof at trial in establishing that a claimant performed 

contractual obligations phrased in terms of “expectations” or “satisfaction” of the other party.  

But as defendants’ brief points out (at 12-13), there do exist judicially ascertainable criteria for 

judging such performance.  (See, e.g., Storek & Storek v. Citicorp Real Estate (2002) 100 

Cal.App.4th 44, 58-59.)  Moreover, it remains to be seen at trial whether Jesse’s asserted 

promise featured the performance conditions Jesse testifies to, as well as whether the promise 

was in the nature of a gift or of a contract. 

Defendants also attack the contract as indefinite from the other end, the performance to be due 

to Blake.  They point out that Jesse at times reduced the percentage to be left to Blake to 95%, 

then to 92.5%, with different terms as to how Blake could acquire the remainder.  Defendants 

note that Blake did not protest these changes, which defendants characterize as even Blake not 
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being able to say exactly what the contract terms were.  But the alternative reading of these 

facts is that they were changes in the contract terms, to which Blake acquiesced.  That makes 

the contract mutable, but not unworkably indefinite. 

In opposition, Blake states that Jesse told him, “Join me, and the business will be yours when I 

am done.” (Blake decl. ¶3.) Blake also states that Jesse “promised me that if I joined the Car 

Wash, [Jesse] would cause DCE [the business] [to] pay me compensation as a managerial 

employee, with a guaranteed path to ownership of the business, and [Jesse] would devise a 

plan to ensure that I would succeed to his ownership of DCE….” Blake also says that Jesse 

“promised me that if I joined him, I would be a co-manager of the business and ultimately his 

successor to the business.” (Blake decl. ¶3.)  Blake’s declaration also says that Jesse “promised 

[him] that if [he] joined him, [he] would be a co-manager of the business and ultimately his 

successor to the business.” (Blake decl. ¶3.)  

Blake’s declaration provides evidence, which if believed, would make the contract sufficiently 

definite.  Similar to Moncada, although not all terms were specified in the parties’ discussions, 

the key terms (according to Blake) were clear: if Blake worked for Jesse at the car wash then 

Jesse would give Blake the car wash when he stopped working at the car wash.  Thus, there is 

a triable issue on whether the material terms of the contract are certain and definite enough to 

be enforced.  

Compensation Contract 

Defendants argue that the compensation contract is indefinite and uncertain and therefore 

unenforceable.  In support of this argument, defendants’ evidence shows that Jesse never 

signed a handwritten document that included terms for compensation that match those alleged 

in the FAC.  (Jesse decl. ¶23 and ex. GG; FAC ¶44(b).)  Assuming that this was enough to shift 

the burden, there are triable issues of fact here.  Blake says they had agreed to a compensation 

structure and the parties agreed to changes in January 2016 (see ex. GG.)  Blake says that he 

accepted that agreement and continued to work at the car wash.  (Blake Decl. ¶19.)  Thus, there 

is at least a triable issue of material fact as to whether ex. GG included the terms of Blake’s 

compensation starting in 2016.  

Statute of Frauds 

Defendants also argue that both contracts violate the statute of frauds because the contracts 

they could not be performed within one year of their making.  But to say that the contracts were 

not completed within one year, is a far different matter from showing that they could not be 

completed within one year. Not to be overly morbid, but how was it impossible that Jesse could 

have died (or retired) within a year of making the contracts, or within a year from now?  Taken 

seriously, defendants’ argument could effectively invalidate all contracts for inheritances unless 

it were 100% medically certain that the promisor has less than a year to live.  And as for 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   10/04/19 

 
 

- 13 - 

compensation and employment contracts, those are usually contemplated to last a year or more 

– but they don’t necessarily have to. 

Statute of Limitations 

Defendants argue that if there was a succession contract is was breached by the 2007 will and 

then by 2011 when those documents changed the amount Blake would inherit.  Thus, 

Defendants argue that the claim is later under both the 2 years limitations period for oral 

contracts and the 4 year limitations period for written contracts.  Defendants have not shown 

that the codicil was a breach of the agreement instead of an amendment to the contract.  In 

addition, Blake says that he was fine with the changes in the will and codicil and thought they 

meant Jesse was continuing to follow through on his promise to Blake.  (Blake decl. ¶¶10, 11, 

12.)  There is no breach, and hence no starting of the limitations period, just because both sides 

agreed to modify the original contract terms. 

Promissory Estoppel (C/A 4)  

A promissory estoppel theory is superfluous, and indeed not separately viable, if there is an 

express contract at play.  If otherwise viable, however, it could be available to Blake as a 

secondary theory in the alternative. 

Defendants argue the Blake’s claim for promissory estoppel fails because Jesse did not make a 

clear promise to Blake and Blake did not suffer substantial detriment.  As explained above in the 

discussion on the contract claims, there is a triable issue as to whether Jesse made a promise 

to Blake that if Blake worked for the car wash he could eventually inherit it. 

On the issue of substantial detriment, however, Blake does not establish a triable case.  Jesse 

relies on Blake’s discovery responses where he was asked identified all career opportunities he 

“abandoned” in order to join the car wash.  (Special Interrogatory Resp. 4 (ex. C & D to Justin 

Decl.) and FAC ¶ 8.)  In response to the interrogatory, Blake identified working with at a startup 

business, Gourmet & More.  The principal of Gourmet & More states that Blake was not doing 

well as a salesman there.  (Recollon Decl. ¶2.)  Blake argues that the interrogatory did not ask 

the right question, but it was linked directly to the allegations in Blake’s complaint and is 

sufficient to shift the burden.  

In opposition, Blake states that when he started working at the car wash he had to give up his 

job at Gourmet & More.  Blake also explains that he had a large network of Bay Area-based 

business connections and mentors because of his connections to the prestigious San Francisco 

Olympic Club.  (Blake Del. ¶ 3.)  Blake offers no concrete examples of what he gave up to work 

at the car wash.  The evidence offered by Blake does not include that he rejected “job offers 

from other companies, and opportunities to move out of the area”, which is what was alleged in 

Moncada to support the promissory estoppel claim.  (Moncada, 221 Cal.App.4th at  772) 
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Therefore, Blake has not shown there is a triable issue as to whether he suffered substantial 

detriment.  

Summary adjudication as to cause of action 4 is granted.  

Employment Claims (C/A 5, 6 and 7) 

Blake is suing Dublin Creek Enterprises for three employment related claims: (5) Retaliatory 

Discharge in Violation of Public Policy, Labor Code §98.6, (6) Failure to Pay Wages on 

Termination, and (7) Illegal Payment Deduction.  

For the fifth cause of action, Blake alleges that he was terminated from the business in 

retaliation for filing this lawsuit.  Most of this lawsuit does not qualify as protected activity for 

purposes of retaliatory discharge.  Absent some particular statutory protection, an employee is 

not privileged to sue his employer on any grounds at all and insist that he not be fired for suing.  

But there is one possible exception at play here, namely Blake’s claim for unpaid wages.  Labor 

Code § 98.6(a) prohibits an employer from retaliating or taking adverse action against an 

employee because the employee “made a written or oral complaint that he or she is owed 

unpaid wages”.) 

In wrongful termination cases, the Court follows the burden shifting set out in McDonnell 

Douglas Corp. v. Green (1973) 411 U.S. 792.  “In the first stage, the ‘plaintiff must show (1) he 

or she engaged in a “protected activity,” (2) the employer subjected the employee to an adverse 

employment action, and (3) a causal link existed between the protected activity and the 

employer's action.’  [Citation.]  If the employee successfully establishes these elements and 

thereby shows a prima facie case exists, the burden shifts to the employer to provide evidence 

that there was a legitimate, nonretaliatory reason for the adverse employment action.  [Citation.] 

If the employer produces evidence showing a legitimate reason for the adverse employment 

action, ‘the presumption of retaliation ‘“‘drops out of the picture,’”’” [citation], and the burden 

shifts back to the employee to provide ‘“substantial responsive evidence”’ that the employer's 

proffered reasons were untrue or pretextual.’  [Citations.]”  (Diego v. Pilgrim United Church of 

Christ (2014) 231 Cal.App.4th 913, 930.)  A “mere temporal relationship between an employee's 

protected activity and the adverse employment action, while sufficient for the plaintiff's prima 

facie case, cannot create a triable issue of fact if the employer offers a legitimate, nonretaliatory 

reason for the adverse action.  [Citation.]”  (Light v. Department of Parks & Recreation (2017) 14 

Cal.App.5th 75, 94.) 

Here, the evidence is sufficient for Blake to show he has a prima facie case of retaliation.  Blake 

filed a lawsuit against Jesse, his employer, and was then terminated.  Although the lawsuit 

alleged claims related to the succession contract, Blake also sued for unpaid wages.  (Comp. 

¶¶25, 28 and 32.)  Blake alleged that he was entitled to a certain percentage of the business’s 

profits as part of his compensation plan, but Jesse had been underpaying him by adding new 

charges to the compensation calculation and reducing the amount of pay because Blake was 

taking too many vacation days.  (Comp. ¶28.)  These claims can be fairly seen making a written 
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complaint for unpaid wages.  Thus, filing such a claim is protected activity for the purposes of an 

employment retaliation claim.  Therefore, the facts are sufficient to meet the first two elements of 

the prima facie case.  The temporal relationship between the filing of the lawsuit on January 10, 

2018 and the termination on February 22, 2018 is sufficient for Blake to show a causal 

relationship for the prima facie case, meeting the final element of his prima facie case. 

The burden then shifts to defendants to offer a legitimate reason for Blake’s termination.  Jesse 

has done so.  Jesse states that he decided to fire Blake because of his poor performance at 

work in November 2017.  (Jesse decl. ¶ 20.)  In anticipation of the firing, Jesse had Blake 

removed as an officer of the business in November 2017.  (Jesse decl. ¶ 20 and ex. CC.)  

Although much of the documents attached to Jesse’s declaration are inadmissible, there are 

enough statements in his declaration that provide examples of Blake’s poor performance.  Jesse 

explains that Blake took too much vacation time, did not arrive at work before it opened, did not 

work hard enough at connecting with the local community and did not perform as well as White, 

the other a salesman at the car wash.  (Jesse decl. ¶ 9.) 

The burden then shifts back to Blake to show that Jesse’s reason was pretextual.  Here Blake 

has done so, sufficiently to defeat summary adjudication.  Blake offers evidence that he 

received at or near the highest available bonus for managers of the car wash each year he was 

employed there and that he received the highest available bonus for the last two years he 

received the highest available bonus.  (Blake decl. ¶6.)  Blake offers evidence that he 

consistently received higher salaries over the years, primarily by way of receiving a larger 

percentage of the business’s net operating income.  (Blake decl. ¶¶15, 16, 19.)  Blake also 

offers evidence that his averages sales per workday as a salesman were comparable, and 

slightly higher than, those of White.  (Blake decl. ¶7.)  Blake offers evidence of all the work he 

did to manage the car wash.  (Blake decl. ¶5.)  This evidence, in addition to the termination 

occurring less than two months after Blake filed a lawsuit, is sufficient to show that Jesse’s 

reason for firing Blake may have been pretextual.   

Thus, there are triable issues of fact as to whether Jesse’s reason for terminating Blake’s 

employment was in retaliation for Blake filing this lawsuit.  

As to cause of action 6, Blake alleges that defendants did not pay all of Blake’s wages when he 

was terminated.  Jesse states that when he fired Blake he paid him all his compensation, except 

for his bonus and American Express points which were paid or transferred (as appropriate) once 

Jesse was able to make the calculations.  Although not very specific, this is sufficient to shift the 

burden.  

There are, however, triable issues of fact.  Blake states that starting in 2017, Jesse imposed 

additional charges (debt service, line of credit) that reduced the amount of compensation Blake 

was paid.  (Blake decl. ¶¶24-25.)  Blake explains that these charges reduced his compensation 

in 2017 by approximately $14,000.  (Blake decl. ¶25.)  Blake also explains that starting in 2018 

he was entitled to 20% of the profits, but by early April 2018 Jesse had still not paid Blake for 

February 2018.  (Blake decl. ¶32.)  Blake also offers evidence that he was supposed to receive 
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another 5% share in the company in January 2018 (increasing his share to 20%), but Blake was 

not given those shares or compensation in lieu of the shares.  (Blake decl. ¶¶ 19, 32.)  

These facts are sufficient to create a triable issue as to whether Blake has been paid all 

compensation he is entitled to.  

Defendants do not address cause of action 7 in their memorandum and as such summary 

adjudication of that claim is denied.  

Breach of Fiduciary Duty (C/A 3) 

Without getting into specifics, Defendants argue that the breach of fiduciary duty claim fails 

because there was no wrong-doing, as Defendants explained elsewhere in the moving papers.  

As discussed above, there are triable issues on the alleged wrong-doing and thus this argument 

fails.  

Defendants also argue that the breach of fiduciary duty claim fails because of the business 

judgment rule.  “‘Under this rule, a director is not liable for a mistake in business judgment which 

is made in good faith and in what he or she believes to be the best interests of the corporation, 

where no conflict of interest exists.’  [Citation.]”  (Palm Springs Villas II Homeowners Assn., Inc. 

v. Parth (2016) 248 Cal.App.4th 268, 279.)  “The business judgment rule ‘raises various issues 

of fact,’ including whether ‘a director acted as an ordinarily prudent person under similar 

circumstances’ and ‘made a reasonable inquiry as indicated by the circumstances.’  [Citation.]”  

(Id. at 280; see also, Berg & Berg Enterprises, LLC v. Boyle (2009) 178 Cal.App.4th 1020, 1045 

[“The rule ‘does not shield actions taken without reasonable inquiry, with improper motives, or 

as a result of a conflict of interest.’”].)  Defendants offer no analysis of how the situation here 

meets the business judgment rule. Therefore, they have not met their burden on this issue. 

(Defendants’ discussion of the facts related to this issue in the reply is too late and should have 

included citations to specific evidence or material facts.)  

Defendants also reference Corporations Code § 7231, which applies to nonprofit corporations 

and is not applicable here.   

Objections to Evidence 

The Court rules on the parties’ objections to evidence as follows: 

Plaintiff’s objections to evidence: 
Justi Declaration 
1. Overruled.  
2. Sustained.  
3. Overruled.  
4. Overruled.  
5. Sustained.  
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Recollon Declaration 
6. Overruled.  
 
Cardenas Declaration 
7. Overruled.  
8. Overruled.  
9. Overruled.  
10. Overruled.  
11. Overruled.  
 
Jesse Wellen Declaration 
12. Overruled.  
13. Overruled.  
14. Sustained.  
15. Overruled.  
16. Sustained.  
17. Overruled.  
18. Overruled.  
19. Overruled.  
20. Overruled.  
21. Overruled.  
22. Overruled.  
23. Overruled.  
24. Overruled.  
25. Overruled.  
26. Overruled.  
27. Overruled.  
28. Overruled.  
29. Overruled.  
30. Overruled.  
31. Overruled.  
32. Overruled.  
 
Defendants’ objections to evidence: 
1. Overruled.  

 
Plaintiffs’ objections to reply evidence: 
1. Sustained.  
2. Sustained.  
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 7.  TIME:  9:00   CASE#: MSC18-00430 
CASE NAME: ANGLES VS. WAL-MART 
HEARING ON MOTION FOR ORDER FIXING FILING DATE 
FILED BY MICHELLE ANGLES 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for an order deeming that a complaint was filed in October 2017, when it 
wasn’t, is denied. 
 
The complaint actually filed in this case is itself dated March 1, 2018.  Not just the file-stamped 
date – that’s actually the date typed on the complaint’s signature page. 
 
Plaintiff’s counsel asserts that the complaint – (presumably meaning some prior iteration; it can’t 
have been the same document) – was sent for filing via an electronic filing service in October 
2017.  There is no identification, however, of what exactly was tendered for filing then, either 
from plaintiff’s counsel to the filing service or from the filing service to the court; and hence there 
is no basis for assuming that what was proffered for filing in 2017 is the same as what was in 
fact filed in 2018. 
 
The filing by the filing service was rejected, apparently because plaintiff neglected to provide the 
other papers required to be simultaneously required for filing.  The Court has no better 
information as to the basis for rejection.  Whatever the problem was, though, it was the 
responsibility of plaintiff’s counsel (and his filing agent) to spot and fix it in a timely fashion – or, 
better yet, to prevent its occurrence to start with. 
 
In any event, there is no ghost of a showing as to the diligence of plaintiff’s counsel concerning 
any oversight by himself or his filing service.  On the contrary, counsel has made three court 
appearances in this case in the meantime and filed at least one paper in the case (before this 
motion), all of which of course featured a docket number reflecting a 2018 filing date.  And if he 
had acted promptly to serve defendant in 2017, he would have quickly realized he had no file-
stamped complaint. 
 
Finally, the Court notes that there still is no proof of service of summons in the case, and the 
Court is frankly incredulous that in a year and a half since the actual filing counsel has not been 
able to figure out how to locate Wal-Mart for purposes of serving process.  Accordingly, at the 
upcoming CMC (October 23) plaintiff is ordered to show cause (not for the first time) why this 
case should not be dismissed for failure to serve and prosecute. 
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 8.  TIME:  9:00   CASE#: MSC18-00659 
CASE NAME: ESPINOZA VS. KOOVAKKAT 
HEARING ON MOTION FOR ORDER GRANTING LEAVE TO TAKE SUBSEQUENT 
DEPOSITIONS  /  FILED BY SUNIL KOOVAKKAT 
* TENTATIVE RULING: * 
 
Defendant’s motion for leave to take a second deposition of plaintiff is denied, basically for the 
reasons stated in the Facilitator’s recommendation.  Although it is true that the course of 
plaintiff’s treatment and healing after her second surgery are relevant to the trial of this matter, 
plaintiff’s counsel was aware at the time he noticed and took plaintiff’s first deposition that she 
planned on having subsequent surgery.  He could have either deferred his deposition until later, 
or sought agreement from plaintiff’s counsel to a resumption later. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-00370 
CASE NAME: ATLAS PALLET VS. USS-POSCO 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY USS-POSCO INDUSTRIES 
* TENTATIVE RULING: * 
 
USS-Posco’s demurrer to the first amended complaint (FAC) is sustained without leave 
to amend. 
 
The Court previously sustained USS-Posco’s demurrer to the original complaint, expressing 
some doubt as to whether plaintiff could viably amend.  The fatal problems in the original 
complaint are still present in the FAC, and the Court’s previous analysis need not be repeated.  
In particular, there still remains (1) no basis for asserting that USS-Posco had any special 
relationship with plaintiff, such that it could be liable for mere nonfeasance; and (2) no basis for 
blaming USS-Posco, as opposed to defendant Belcher, for having started the fire. 
 
What is new this time around is a slight shift in the focus of plaintiff’s theory of liability, 
as expressed in its opposition brief.  Plaintiff now argues a theory of “fire trap” liability – the 
theory that even if the defendant is entirely blameless as to the origin of the fire, it may be liable 
for negligently creating a condition that made the fire much worse and harder to extinguish.  
The theory finds legal support in Reid & Sibell, Inc. v. Gilmore & Edwards Co. (1955) 134 
Cal.App.2d 60.  The lead plaintiff and the defendant in Reid were co-tenants in the same 
building.  There was “no suggestion that Gilmore was in any way responsible for the starting of 
the fire.”  Id. at 65.  Nevertheless, the jury found Gilmore liable for negligence in storing 
extremely flammable paint thinner in the basement of the building, which made the fire much 
more serious and harder to extinguish than it would otherwise have been, resulting in loss of 
plaintiff’s property on the second floor.  The court affirmed the judgment against Gilmore on this 
basis.  Quoting the Restatement, it commented that “the happening of the very event the 
likelihood of which makes the actor’s conduct negligent and so subjects the actor to liability, 
cannot relieve him from liability.”  Id. 
 
Plaintiff seeks to bring itself within this fire-trap theory of liability by including (and repeating, 
several times) various detailed allegations that USS-Posco created or allowed multiple sources 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   10/04/19 

 
 

- 20 - 

of great fire danger on its property, including overgrown grass, combustible dust, ammonia, heat 
sources, broken limbs, furniture, and camping gear.  But the problem is that almost none of this 
is alleged to have had anything to do with this particular fire.  All plaintiff alleges about the 
origins and spread of this fire is:  
 

On August 4, 2018, according to the Contra Costa County Fire Department 
report, Belcher, who had been “camping” at the UPI property, started a “grass 
fire” with a lighter which spread to the “adjacent dry grass” exposing “hazardous 
products of combustion.”  The fire entered the Atlas property and destroyed it. 

 
FAC ¶ 23(l).  There is no allegation that combustible dust, ammonia, heat sources, or most of 
the other various fire-trap hazards alleged in the FAC were involved either in the origins of this 
fire, or in its seriousness, or in its spread to plaintiff’s property.  As to these alleged fire hazards, 
then, it is as if the fire in Reid had started and been limited to the second floor, never reaching 
the paint thinner in the basement. 
 
The only exception is overgrown grass (though even that is not quite literally alleged here).  
The Court cannot accept, however, that mere overgrown dry grass without more could amount 
to a sufficiently negligent fire-trap hazard to bring the case within the fire-trap theory of Reid.  
To hold otherwise would be to subject the owners or operators of huge swaths of grassland 
realty (and probably forest too), throughout much of the county and the state, to liability for 
spreading fires on undeveloped land.  If lightning strikes a tree in unmown and ungrazed ranch 
land, and the uncut dry grass causes the fire to spread to nearby housing developments, is the 
rancher to be liable to the homeowners for not mowing his ranch?  Plaintiff offers no authority for 
such a startling imposition of tort responsibility for fires that the landowners had nothing to do 
with starting. 
 
Beyond the Reid case, the FAC at its end resorts to a couple of new twists – which, however, 
plaintiff’s opposition brief does not really try to defend. 
 
Having pleaded in great detail how USS-Posco negligently took no action for years to do 
anything about the fire hazards on its property, plaintiff now tacks on allegations that for a 
couple of weeks in the spring of 2018 USS-Posco did act to “cut the grass in the field, erect 
barriers, eject trespassers, and otherwise perform services intended to stop the occurrence of 
fires at its property and therefore reduce the risk of harm to Atlas and thus voluntarily tried to 
protect Atlas.”  FAC ¶ 41.  This is apparently an attempt to invoke the tort principle that even 
though a bystander has no duty to act (e.g., a good Samaritan having no duty to remove an 
accident victim from a burning car), once the bystander volunteers to intervene he must do so 
non-negligently (e.g., by not breaking the victim’s neck in the removal effort). 
 
The volunteer-Samaritan theory has no applicability here.  There is no allegation that USS-
Posco’s prevention measures in March and April were themselves negligently performed, 
let alone that the negligent performance of them then contributed to the August fire.  Rather, the 
allegation is only that having briefly taken preventive actions, USS-Posco then stopped taking 
those actions.  This is akin to saying that a Samaritan, having pulled the victim from the car in 
one accident, therefore has a tort duty to again pull the victim from the car in a second accident.  
If USS-Posco had no duty to take its preventive measures in the first place, and did nothing 
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negligent when it did take those measures, that creates no duty for USS-Posco to continue 
the measures. 
 
Moreover, there is no allegation that plaintiff somehow relied on USS-Posco’s brief springtime 
campaign in any way – no allegation that because USS-Posco was taking the actions it took in 
March and April, plaintiff therefore ceased taking (or refrained from taking) any defensive 
actions of its own.  Nor is USS-Posco accused of having promised or represented, to plaintiff or 
anyone else, that it would continue these preventive measures in the future. 
 
Finally, the Court ignores plaintiff’s evasive and self-contradictory allegation (FAC ¶ 57) that 
USS-Posco “set fire to or allowed fire to be set to or allowed a fire kindled or attended to by it, to 
escape its property”.  This is just double-talk, and irresponsible pleading.  The remainder of the 
FAC alleges, and plaintiff’s opposition brief acknowledges, that it was Belcher, not USS-Posco, 
who started this fire.  There is no allegation that USS-Posco even knew of the fire’s occurrence 
at the time. 
 
If this were the first demurrer, the Court might allow amendment to see if plaintiff could allege 
facts bringing the case within the fire-trap theory of Reid.  But plaintiff has taken great care in 
preparing the FAC, knowing the legal problems it is up against.  The Court must assume that if 
plaintiff had any such facts to allege, it would have alleged them by now.  It accordingly denies 
leave to amend.  If plaintiff contests this tentative to seek leave to amend, it should come to the 
hearing prepared to explain what it has in mind to allege, why it will be legally sufficient, and why 
it hasn’t been alleged before now. 
 

  

10.  TIME:  9:00   CASE#: MSC19-01122 
CASE NAME: BOLLA VS. PRESIDIUM PARTNERS 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY PROCEEDINGS 
FILED BY PRESIDIUM PARTNERS 
* TENTATIVE RULING: * 
 
Defendant Presidium brings this Motion to Compel Arbitration and Stay Action pursuant to 
Code of Civil Procedure §§ 1281.2 and 1281.4.  The motion is denied. 
 

The Structure of the Issues 
 
Section 1281.2 creates a summary proceeding for resolving this petition.  In this summary 
proceeding, the trial court sits as a trier of fact, weighing all the affidavits, declarations, and 
other documentary evidence, as well as oral testimony received at the court's discretion, 
to reach a final determination.  (Engalla v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 
951, 972.) 
 
The trial court's first task is to determine whether the parties have in fact agreed to arbitrate the 
dispute.  “This determination involves two considerations: (1) whether there is a valid agreement 
to arbitrate between the parties; and (2) whether the dispute in question falls within the scope of 
that arbitration agreement.”  (Bruni v. Didion (2008) 160 Cal.App.4th 1272, 1283.)   
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“Because the existence of the agreement is a statutory prerequisite to granting the petition, 
the petitioner bears the burden of proving its existence by a preponderance of the evidence.  
If the party opposing the petition raises a defense to enforcement – either fraud in the execution 
voiding the agreement, or a statutory defense of waiver or revocation (see § 1281.2, subds. (a), 
(b))--that party bears the burden of producing evidence of, and proving by a preponderance of 
the evidence, any fact necessary to the defense.”  (Rosenthal v. Great Western Fin. Securities 
Corp. (1996) 14 Cal.4th 394, 413.) 
 
“Arbitration is recognized as a matter of contract, and a party cannot be forced to arbitrate 
something in the absence of an agreement to do so.”  (Cheng-Canindin v. Renaissance Hotel 
Associates (1996) 50 Cal.App.4th 676, 683.)  Although arbitration has become an accepted and 
favored method of resolving disputes, “judicial enthusiasm for alternative methods of dispute 
resolution must not in all contexts override the rules governing the interpretation of contracts…  
[T]he policy favoring arbitration cannot displace the necessity for a voluntary agreement to 
arbitrate.”  (Victoria v. Superior Court (1985) 40 Cal.3d 734, 738-39.) 
 
A heavy presumption weighs in favor of arbitrability.  Gravillis v. Coldwell Banker Residential 

Brokerage Co. (2006) 143 Cal.App.4th 761, 771.  “California law favors arbitration as a dispute 

resolution method. Consequently, a trial court may deny a party’s contractual right to arbitration 

only when all of section 1281.2(c)’s conditions are satisfied. California courts have no inherent 

authority to deny arbitration simply because it would be more efficient to litigate the claims in 

court.”  Acquire II, Ltd. v. Colton Real Estate Group (2013) 213 Cal.App.4th 959, 980. 

Existence of a Contract 

Plaintiff first contests whether he ever made any contract to arbitrate at all.  His arguments 
cannot be taken seriously.  His brief starts off by qualifying his arguments with, “assuming 
the IAA attached to the Newsom complaint was signed by Plaintiff…”.  But plaintiff knows 
whether he signed the document.  His declaration says he did, and his brief so acknowledges 
at later points. 

“If” he signed, though, plaintiff says he wasn’t really signing the contract as a contracting party, 
but only as a witness – though he never explains what it is he would have been “witnessing”.  
This argument seeks to take advantage of the oddity in Presidium’s form contract that heads the 
signature line with “WITNESS/ATTEST:”.  The immediately preceding language, however, 
states:  “IN WITNESS WHEREOF, the CLIENT and ADVISER have each executed this 
Agreement on the day, month, and year first above written.”  Plaintiff’s signature line is identified 
as “CLIENT’s signature”. 
 
Even less convincing is plaintiff’s hesitant suggestion that the contract was signed only by 
Newsom in his personal capacity, not by Presidium.  The contract recites that it is made 
between CLIENT and Presidium Partners, LLC, identified as ADVISER.  Newsom’s signature 
line reads “Registered principal”. 
 

Unconscionability 
 
Plaintiff does better, however, in addressing unconscionability. 
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Plaintiff bears the burden to establish a defense which would justify the refusal to participate in 
arbitration, if the arbitration provision covers the dispute, as it does here.  See Code of Civil 
Procedure § 1670.5; Brown v. Wells Fargo Bank (2008) 168 Cal.App.4th 938, 955. 
 
The law of unconscionability in arbitration agreements was comprehensively surveyed in the 
California Supreme Court’s recent decision in Baltazar v. Forever 21, Inc. (2016) 62 Cal.4th 
1237, 1243-45: 

As a starting point for our analysis, we review general principles of 
unconscionability. “‘One common formulation of unconscionability is that it refers 
to “‘an absence of meaningful choice on the part of one of the parties together 
with contract terms which are unreasonably favorable to the other party.’” 
[Citation.] As that formulation implicitly recognizes, the doctrine of 
unconscionability has both a procedural and a substantive element, the former 
focusing on oppression or surprise due to unequal bargaining power, the latter on 
overly harsh or one-sided results.’” (Sonic-Calabasas A, Inc. v. Moreno (2013) 57 
Cal.4th 1109, 1133 (Sonic II).) 

“‘The prevailing view is that [procedural and substantive unconscionability] must 
both be present in order for a court to exercise its discretion to refuse to enforce 
a contract or clause under the doctrine of unconscionability.’ [Citation.] But they 
need not be present in the same degree. ‘Essentially a sliding scale is invoked 
which disregards the regularity of the procedural process of the contract 
formation, that creates the terms, in proportion to the greater harshness or 
unreasonableness of the substantive terms themselves.’ [Citations.] In other 
words, the more substantively oppressive the contract term, the less evidence of 
procedural unconscionability is required to come to the conclusion that the term 
is unenforceable, and vice versa.” (Armendariz v. Foundation Health Psychcare 
Services, Inc. (2000) 24 Cal.4th 83, 114 (Armendariz).) 

“[A] finding of procedural unconscionability does not mean that a contract will not 
be enforced, but rather that courts will scrutinize the substantive terms of the 
contract to ensure they are not manifestly unfair or one-sided. [Citation.] … 
[T]here are degrees of procedural unconscionability. At one end of the spectrum 
are contracts that have been freely negotiated by roughly equal parties, in which 
there is no procedural unconscionability. … Contracts of adhesion that involve 
surprise or other sharp practices lie on the other end of the spectrum. [Citation.] 
Ordinary contracts of adhesion, although they are indispensable facts of modern 
life that are generally enforced (see Graham v. Scissor-Tail, Inc. (1981) 28 Cal.3d 
807, 817–818), contain a degree of procedural unconscionability even without 
any notable surprises, and ‘bear within them the clear danger of oppression and 
overreaching.’ (Id., at p. 818.)” (Gentry v. Superior Court (2007) 42 Cal.4th 443, 
469.) We have instructed that courts must be “particularly attuned” to this danger 
in the employment setting, where “economic pressure exerted by employers on 
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all but the most sought-after employees may be particularly acute.” (Armendariz, 
supra, 24 Cal.4th at p. 115.) 

“The unconscionability doctrine ensures that contracts, particularly contracts of 
adhesion, do not impose terms that have been variously described as ‘“‘overly 
harsh’”’ (Stirlen v. Supercuts, Inc. (1997) 51 Cal.App.4th 1519, 1532), ‘“unduly 
oppressive”’ (Perdue v. Crocker National Bank (1985) 38 Cal.3d 913, 925), ‘“so 
one-sided as to ‘shock the conscience’”’ (Pinnacle Museum Tower Assn. v. 
Pinnacle Market Development (US), LLC (2012) 55 Cal.4th 223, 246), or ‘unfairly 
one-sided’ (Little [v. Auto Stiegler, Inc. (2003)] 29 Cal.4th [1064,] 1071). All of 
these formulations point to the central idea that the unconscionability doctrine is 
concerned not with ‘a simple old-fashioned bad bargain’ (Schnuerle v. Insight 
Communications Co. (Ky. 2012) 376 S.W.3d 561, 575 …), but with terms that are 
‘unreasonably favorable to the more powerful party’ (8 Williston on Contracts (4th 
ed. 2010) § 18:10, p. 91). These include ‘terms that impair the integrity of the 
bargaining process or otherwise contravene the public interest or public policy; 
terms (usually of an adhesion or boilerplate nature) that attempt to alter in an 
impermissible manner fundamental duties otherwise imposed by the law, fine-
print terms, or provisions that seek to negate the reasonable expectations of the 
nondrafting party, or unreasonably and unexpectedly harsh terms having to do 
with price or other central aspects of the transaction.’ (Ibid.)” (Sonic II, supra, 57 
Cal.4th at p. 1145.) 

“We further observed in Sonic II … that ‘an examination of the case law does not 
indicate that “shock the conscience” is a different standard in practice than other 
formulations or that it is the one true, authoritative standard for substantive 
unconscionability, exclusive of all others.’ (Sonic II, supra, 57 Cal.4th at p. 1159.) 
Nor do we see any conceptual difference among these formulations. Rather, 
‘courts, including ours, have used various nonexclusive formulations to capture 
the notion that unconscionability requires a substantial degree of unfairness 
beyond “a simple old-fashioned bad bargain.”’ (Id. at p. 1160, italics added.) This 
latter qualification is important. Commerce depends on the enforceability, in most 
instances, of a duly executed written contract. A party cannot avoid a contractual 
obligation merely by complaining that the deal, in retrospect, was unfair or a bad 
bargain. Not all one-sided contract provisions are unconscionable; hence the 
various intensifiers in our formulations: ‘overly harsh,’ ‘unduly oppressive,’ 
‘unreasonably favorable.’ (See Pinnacle Museum Tower Assn. v. Pinnacle 
Market Development (US), LLC, supra, 55 Cal.4th at p. 246) … [¶] … The 
ultimate issue in every case is whether the terms of the contract are sufficiently 
unfair, in view of all relevant circumstances, that a court should withhold 
enforcement.” (Sanchez v. Valencia Holding Co., LLC (2015) 61 Cal.4th 899, 
911–912.) 

 
The arbitration agreement at issue on this motion is found in ¶ 15 of Presidium’s printed form 
Investment Advisory Agreement (IAA).  It provides: 
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ARBITRATION. 
Subject to the conditions and exceptions noted below, and to the extent not 
inconsistent with applicable law, in the event of any dispute pertaining to 
ADVISER’s services under this Agreement, both ADVISER and CLIENT agree 
to submit the dispute to arbitration in accordance with the and rules of the 
American Arbitration Association (“AAA”), provided that the AAA accepts 
jurisdiction.  ADVISER and CLIENT understand that such arbitration shall be final 
and binding, and that by agreeing to arbitration, both ADVISER and CLIENT are 
waiving their respective rights to seek remedies in court, including the right to 
a jury trial.  CLIENT acknowledges and agrees that in the specific event of 
nonpayment of any portion of Adviser Compensation pursuant to Paragraph 2 of 
his Agreement, ADVISER, in addition to the aforementioned arbitration remedy, 
shall be free to pursue all other legal remedies available to it under law, and shall 
be entitled to reimbursement of reasonable attorneys fees and other costs of 
collection. 
 

Procedural Unconscionability 
 
There is an element of procedural unconscionability involved in this arbitration agreement, 
given its adhesion aspect.  The element, however, is a weak one overall. 
 
Presidium can hardly deny that this was an adhesion, “take it or leave it” form contract, since 
Presidium makes the point that under the Corporations Code it was legally forbidden to use any 
form of IAA other than the one it had submitted to the Department of Corporations for approval.  
If plaintiff had noticed and objected to the arbitration provision, therefore, there was apparently 
nothing Presidium could have offered him by way of variance or amendment.  The requirement 
of pre-approval by the DOC certainly provides a valid justification for Presidium offering this form 
on a “take it or leave it” basis.  But it doesn’t transform the contract into anything other than 
“take it or leave it”. 
 
The DOC approval is not otherwise persuasive of Presidium’s position.  True, having gotten 
approval of this particular form of IAA, Presidium had to use it.  But nothing made Presidium put 
this arbitration clause into the form it submitted for approval; and nothing prevented Presidium 
from seeking to eliminate or amend it to make the arbitration provision fairer, had it seen fit to do 
so.  The DOC’s approval of the form hardly suggests the propriety or legality of the arbitration 
provision as a matter of arbitration-contract law. 
 
In other respects, however, plaintiff does not make a particularly impressive showing of 
procedural unconscionability in terms of surprise or oppression.  Plaintiff is a sophisticated 
investor, not apparently in a seriously uneven bargaining position in seeking out investment 
advice services.  He testifies that he signed the IAA as a “formality” which he did not bother to 
read.  He says he “was not given an opportunity to read the multipage document”, but he does 
not say he requested or even wanted such an opportunity, or any explanation of any of the 
technical details in the contract.  One frankly wonders how long the conversation would have 
gone on if defendant Newsom had really tried to go through the form in detail.  The impression 
given is of an investor who really didn’t care what was in the fine print or what his remedies 
might turn out to be, until he got to the point of suing. 
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Substantive Unconscionability 

 
Presidium is on distinctly thinner ice, however, as to the substantive fairness of its arbitration 
clause.  Presidium commits the cardinal sin of arbitration unconscionability, namely lack of 
mutuality.  “In assessing substantive unconscionability, the paramount consideration is 
mutuality.”  Abramson v. Juniper Networks, Inc. (2004) 115 Cal.App.4th 638, 664.  The case law 
is accordingly rife with cases in which arbitration clauses are stricken down largely on the basis 
that the dominant party has sought to oblige the less powerful party to arbitrate claims that the 
less powerful party would seek to bring, while allowing the dominant party to skip arbitration and 
go to court on claims that the dominant party would seek to bring.  E.g., Carmona v. Lincoln 
Millennium Car Wash, Inc. (2014) 226 Cal.App.4th 74, and the extended discussion there of the 
case law. 
 
Here, Presidium’s arbitration clause seems pretty good until you get to the last sentence.  
That sentence is a carve-out for “the specific event of nonpayment of any portion of Adviser 
Compensation” – that is, if Presidium wants to sue its client for nonpayment of advisor fees.  
The problems with this provision are multiple and mutually reinforcing. 
 

 First, the cases are uniformly hostile to arbitration clauses that carve out a limited class 
of disputes that only the dominant party would be likely to pursue.  The most common 
example is provisions in employment contracts allowing the employer to sue in court for 
claims on confidential information or non-competition provisions, but requiring 
employees to go to arbitration for virtually all of the claims they might bring. 

 

 Second, the provision does not simply provide that fee-collection claims are non-
arbitrable.  Rather, it expressly gives Presidium the option of arbitrating such claims, or 
not, as best suits Presidium’s sole convenience.  The client is given no such option; he is 
stuck with whichever forum Presidium picks. 

 

 Third, even as to the excepted subject matter – disputes over fees – Presidium is free to 
skip arbitration if it sues to collect an unpaid fee, but the client is required to go to 
arbitration if he contests a fee or seeks a refund of it. 

 

 Fourth, the provision contains a one-sided provision that Presidium “shall be entitled to 
reimbursement of reasonable attorneys fees and other costs of collection”.  As written, 
that’s not even a prevailing-party fee provision – read literally, it would provide that if 
Presidium sues to collect fees, it’s entitled to “reimbursement” of its attorney fees and 
litigation costs whether it wins or loses. 

 

 Assuming that a “prevailing party” condition would be deemed implied in this provision, 
however, it still says that Presidium collects fees if it wins a fee collection claim, but the 
client doesn’t collect fees if he defeats that claim.  In practice that lopsided result would 
almost certainly be avoided by the operation of Civil Code § 1717, which transforms 
nominally unilateral prevailing-party fee clauses into bilateral ones.  As several courts 
have observed, however, a party writing such an unfair fees provision into its contracts is 
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not entitled to defend the provision’s fairness by pointing to § 1717.  As the court 
eloquently stated the principle in Samaniego v. Empire Today, Inc. (2012) 205 
Cal.App.4th 1138, 1147, “according to Empire, it is not unconscionable because it is 
illegal and, hence, unenforceable.  To state the premise is to refute Empire’s logic.” 

 

 Even if this fees clause expressly stated that either party could recover fees upon 
prevailing, moreover, there is a further problem in the scope of disputes subject to the 
fees clause:  It applies only to Presidium’s suit to collect fees.  Thus, again, if the client 
sues for a refund of fees he contends are overpaid, unreasonable, or illegal, and the 
client wins, the client doesn’t recover fees under this provision.  And still less would the 
fee provision apply to disputes other than over advisor fees, such as the fiduciary duty 
claims being asserted by plaintiff in this case. 

 
For all these reasons, the Court must conclude that Presidium’s arbitration provision as a whole 
is substantively unconscionable and cannot be enforced. 
 
Presidium argues without citation that the offending last sentence can simply be severed, 
leaving the rest of the arbitration provision to be enforced.  The problem with such a blithe 
argument, though, is that it amounts to a “get out of jail free card” for unfair provisions in 
arbitration clauses.  Severance would leave Presidium free to take advantage of its one-sided 
fee collection provisions when it sues a client to collect fees – while evading the consequences 
of that unfair provision if a client sues Presidium for anything else, by saying “never mind that, 
it’s severable”.  The Court won’t countenance this “heads Presidium wins, tails the client loses” 
approach to Presidium’s arbitration provision. 
 

The California Supreme Court has identified two reasons to sever or restrict 
objectionable terms as an alternative to invalidating the entire agreement.  One is 
“to conserve a contractual relationship if to do so would not be condoning an 
illegal scheme. [Citations.]” (Armendariz, supra, 24 Cal.4th at p. 124.)  The other 
is “to prevent parties from gaining undeserved benefit or suffering undeserved 
detriment as a result of voiding the entire agreement – particularly when there 
has been full or partial performance of the contract.  [Citations.]”  (Id. at pp. 
123-124.) 

 
Abramson, 115 Cal.App.4th at 667, quoting Armendariz v. Foundation Health Psychcare 
Services (2000) 24 Cal.4th 83.  Neither of those considerations applies here.  The contractual 
relationship between plaintiff and Presidium has obviously come to an end.  And there is no 
argument that either party has any reliance interest in part performance of the arbitration 
provision. 
 
The Court finally notes that on none of these three motions (Lines 10, 11, and 12) does it have 
any filed proof of service of the motion or demurrer.  Plaintiff apparently was served, as he has 
filed oppositions to all three.  But defendants’ attorneys are admonished about the need to file 
their proofs of service.  Had no oppositions been filed, the Court would have refused to decide 
any of these matters. 
 

  

https://advance.lexis.com/search/?pdmfid=1000516&crid=6557f799-3e7d-4300-9108-4a880f7d202c&pdsearchterms=115+cal+app+4th+667&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Lf6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=6557f799-3e7d-4300-9108-4a880f7d202c&pdsearchterms=115+cal+app+4th+667&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Lf6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=6557f799-3e7d-4300-9108-4a880f7d202c&pdsearchterms=115+cal+app+4th+667&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Lf6_9kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
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11.  TIME:  9:00   CASE#: MSC19-01122 
CASE NAME: BOLLA VS. PRESIDIUM PARTNERS 
HEARING ON DEMURRER TO COMPLAINT of BOLLA 
FILED BY FRANK NEWSON 
* TENTATIVE RULING: * 
 
Defendant Newsom demurs to the complaint.  Plaintiff, rather than responding to the demurrer, 
proposes to file a first amended complaint.  At the outset the Court must observe that if plaintiff 
perceived demurrable problems with his pleading that could be fixed by amendment, he should 
have gone ahead and offered to amend in the mandatory meet-and-confer process.  It appears 
that plaintiff largely blew off his half of that process.  He can’t expect a pass on this failure again.  
It may result in sanctions, and may affect the Court’s willingness to grant any further leave to 
amend. 
 
Nevertheless, the Court is not in a position either to rule on a demurrer now mooted by 
amendment, or to rule on a demurrer not yet filed and briefed as to the amended complaint.  
Moreover, as the Court is denying Presidium’s motion to compel arbitration (Line 10), a 
response to plaintiff’s pleading must now be forthcoming from Presidium – and it might as well 
demur to or answer the amended complaint rather than the superseded one.  Accordingly, the 
demurrer is taken off calendar. 
 
Plaintiff is reminded that he is obligated to meet and confer in good faith with Newsom’s and 
Presidium’s counsel concerning any proposed grounds for demurrer.  Indeed, the Court 
suggests that it would save everyone some effort for that meet-and-confer to occur even before 
plaintiff files its next iteration.  To that end, plaintiff is given four weeks in which to file and serve 
his first amended complaint. 
 

  

12.  TIME:  9:00   CASE#: MSC19-01122 
CASE NAME: BOLLA VS. PRESIDIUM PARTNERS 
HEARING ON MOTION TO DISMISS PROCEEDINGS FOR FORUM NON-CONVENIENS 
FILED BY DUNKEN LAW GROUP, PLLC, A TEXAS 
* TENTATIVE RULING: * 
 
Several defendants move to dismiss this action as against themselves on the basis of forum non 
conveniens, resting on forum selection clauses in the governing contracts.  The motion is 
granted as to the two law firm defendants (Dunken Law Group PLLC and Dunken Weeks 
PLLC).  It is denied as to the individual defendants (Bert Dunken and Jason Weeks). 
 
“California favors contractual forum selection clauses so long as they are entered into freely and 
voluntarily, and their enforcement would not be unreasonable.”  (Verdugo v. Alliantgroup, L.P. 
(2015) 237 Cal.App.4th 141, 146 (citation omitted).)  The party opposing “bears the ‘substantial’ 
burden of proving why it should not be enforced.”  (Id. at 147.) 
 
The law governing this motion is concisely and accurately summarized in Knighten, California 
Judges Benchbook – Civil Proceedings Before Trial § 9.86 (2018) (parallel citations omitted): 
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The enforceability of a forum selection clause in a contract between the plaintiff 
and the defendant is properly raised by a motion to stay or dismiss for 
inconvenient forum under CCP §§410.30(a) and 418.10(a)(2), because it is a 
request to the court to decline jurisdiction.  [citations]  Although the parties may 
not deprive a court of jurisdiction by private agreement, a court may decline to 
exercise jurisdiction in recognition of the parties’ free and voluntary choice of a 
different forum.  Smith, Valentino & Smith, Inc. v Superior Court (1976) 17 C3d 
491, 495. 
 
Mandatory clause.  A threshold issue on an inconvenient forum motion in a 
contract dispute in which the parties’ agreement contains a forum selection 
clause is whether the clause is mandatory or permissive.  Animal Film, LLC v 
D.E.J. Prods., Inc. (2011) 193 CA4th 466, 471.  A judge must ordinarily give a 
mandatory clause effect without any analysis of convenience; the only question is 
whether enforcing the clause would be unreasonable or unfair.  Smith, Valentino 
& Smith v Superior Court, supra, 17 C3d at 496; Verdugo v Alliantgroup, L.P. 
(2015) 237 CA4th 141, 147; Animal Film, LLC v D.E.J. Prods., Inc., supra, 193 
CA4th at 471.  Mere inconvenience or additional expense is not the test of 
unreasonableness of a mandatory forum selection clause, because it is assumed 
that the plaintiff considered these factors when negotiating the contract.  Such a 
clause is reasonable if it has a logical connection with at least one of the parties 
or their transaction.  Smith, Valentino & Smith v Superior Court, supra, 17 C3d at 
496; Verdugo v Alliantgroup, L.P., supra, 237 CA4th at 147. 

 
In this case, each of the two law firm defendants has contracts with plaintiff (attached to his 
complaint) containing express and mandatory forum selection clauses.  The clauses state:  
“Each party irrevocably consents and agrees that any action, proceeding, or other litigation by or 
against any other party or parties with respect to any claim or cause of action based upon or 
arising out of or related to this Agreement or the transactions contemplated hereby, shall be 
brought and tried exclusively in the federal or state courts located in Fort Bend County, 
Texas….” 
 
Plaintiff does not contest that this language covers his entire claims against at least the two law 
firm defendants.  Those claims either allege breach of these very contracts, or allege fraud in 
the formation of the contracts. 
 
Plaintiff’s first response is that the forum selection clauses don’t count because he didn’t read 
the contracts (a claim he likewise makes against the arbitration provision in Presidium’s IAA, 
see Line 10).  The moral of this story might be that if plaintiff, at the time of contracting, really 
cared as deeply as he now pretends to have done about technicalities of enforcement forums, 
he would have been well advised to have read the contracts. 
 
That is just not how contracts (including form contracts) generally work, though.  Absent some 
independent contract-law basis to invalidate a particular provision (such as the unconscionability 
found in Line 10), a contract’s provisions are what they are and say what they say, and a 
contracting party is not free to reject them on the plea that he couldn’t be bothered to read them.  
And frankly, plaintiff’s posture of being an oppressed little guy rings distinctly hollow.  It was 
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defendants who were trying to get funding from rich investors here, not the other way around.  
Nor is the Court inclined to believe plaintiff’s conclusory testimony that he was not “given a 
reasonable opportunity” to read the contracts.  What does that mean – that he was given only 
the signature page?  That he was told that if he took half an hour to read the contracts the offers 
would be withdrawn?  No, the Court suggests, it means that plaintiff didn’t want to take the time 
to read them because, until the time came to sue, he wasn’t really concerned about such 
contract technicalities. 
 
Absent California statutory rights or a strong public policy that cannot be vindicated elsewhere 
(and plaintiff suggests neither of those here), a party opposing enforcement of a forum-selection 
clause must carry a substantial burden of demonstrating why enforcement would be 
unreasonable in the circumstances.  E.g., CQL Original Products v. NHL Players Assn. (1995) 
39 Cal.App.4th 1347, 1354.  “‘[T]he party assailing the clause [must] establish[] that its 
enforcement would be unreasonable, i.e., that the forum selected would be unavailable or 
unable to accomplish substantial justice.’”  Cal-State Business Products & Services v. Ricoh 
(1993) 12 Cal.App.4th 1666, 1679, quoting Smith, Valentino & Smith v. Superior Court (1976) 
17 Cal.3d 491, 494 (italics by Cal-State court).  Plaintiff adduces nothing close to meeting that 
high standard. 
 
The individual defendants, however, stand in quite a different situation.  They are not parties to 
the contracts containing the forum selection clauses.  Defendants’ motion seems to take it for 
granted that dismissing against the law firms automatically means dismissing against the 
individuals too, but it provides no basis for that facile assumption and makes no separate 
argument on the individuals’ behalf. 
 
The Court recognizes that this will tee up a substantial question of case management, if the 
individuals remain as defendants in this suit but their law firms are sued only in Texas.  Indeed, 
a less direct but still substantial issue arises in the persistence of this action against Presidium 
and Newsom.  Those defendants cannot be blamed for the Dunken defendants’ alleged fraud 
unless it is established that the Dunken defendants committed any such fraud; but then there 
will remain issues as to whether the Presidium defendants are responsible for such a fraud.  All 
that, however, will remain to be addressed in future case management conferences, possibly in 
collaboration with the Texas judge. 
 

  

13.  TIME:  9:00   CASE#: MSC19-01359 
CASE NAME: ENGEO INCORPORATED  VS.  CR AERIAL 
HEARING ON MOTION TO QUASH 
FILED BY CR AERIAL L.L.C., CODY REMINGTON 
* TENTATIVE RULING: * 
 
Defendants’ motion to quash service of summons is denied.  Defendants must answer or 
otherwise respond to the complaint by October 25. 
 
Defendants reside and do business in Colorado.  The complaint arises out of plaintiff’s purchase 
from defendant CR Aerial of an unmanned aircraft, including actual training as to the use and 
maintenance of the aircraft.  As defendants’ declaration acknowledges, defendant Remington 
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(owner of defendant CR Aerial) actually traveled to California and conducted roughly a week’s 
worth of direct training for plaintiff’s personnel.  The claim in the complaint arises in large part 
from the alleged insufficiency of the training provided by defendants in California. 
 
On these undisputed facts, the Court has little difficulty in holding that there is a sufficient basis 
for exercising personal jurisdiction over defendants in this case.  E.g., Lundgren v. Superior 
Court (1980) 111 Cal.App.3d 437. 
 

  

14.  TIME:  9:00   CASE#: MSC19-01587 
CASE NAME: TRONVEST CAPITAL, SPC  VS.  BRACHIUM, INC. 
HEARING ON APPLICATION TO APPEAR AS COUNSEL  ( PRO HAC VICE ) 
* TENTATIVE RULING: * 
 
The application of Megan Lopp Mathias for leave to appear pro hac vice is granted. 
 

  

15.  TIME:  9:00   CASE#: MSC19-01587 
CASE NAME: TRONVEST CAPITAL, SPC  VS.  BRACHIUM, INC. 
HEARING ON APPLICATION TO APPEAR AS COUNSEL  ( PRO HAC VICE ) 
* TENTATIVE RULING: * 
 
The application of John Ramon Fox for leave to appear pro hac vice is granted. 
 

 

15.1.  TIME:  9:00   CASE#: MSC17-01959 
CASE NAME: EAST BAY REGIONAL VS. BNSF 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY EAST BAY REGIONAL PARK DISTRICT 
* TENTATIVE RULING: * 
 
This has been put over to October 18 at the parties’ request. 

  

15.2.  TIME: 9:01   CASE#: MSC18-00269 
CASE NAME: ESTATE OF JERLYN L. SMITH  VS.  FARMERS INSURANCE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY HOWARD RUUD, FARMERS INSURANCE EXCHANGE 
* TENTATIVE RULING: * 
 
This demurrer was put over a week so that plaintiff’s new counsel could file a third amended 
complaint.  It does not appear that that has been filed.  In the meantime, however, the Court has 
not analyzed the demurrer because it is supposed to be moot.  From even a quick look, 
however, it certainly appears that the pleading could very much use a professional hand in 
shaping it up to specify its claims a good deal more clearly than it does now. 
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The demurrer is therefore taken off calendar, and plaintiff is given to October 11 to file and 
serve a third amended complaint.  If that is not done, the Court will likely issue an order to show 
cause why the case should not be dismissed for lack of prosecution. 

 

16.  TIME: 10:00   CASE#: MSC17-00632 
CASE NAME: CHURCH VS. TURNAGE 
JURY TRIAL - LONG CAUSE / 14 DAY(S) 
* TENTATIVE RULING: * 
 
This matter has settled. 
 

  

17.  TIME: 10:00   CASE#: MSC17-01309 
CASE NAME: PUNT VS. BROKSTEIN 
JURY TRIAL - SHORT CAUSE / 5 DAY(S) 
* TENTATIVE RULING: * 
 
This matter has settled. 
 

 


